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Our founding fathers deemed intellec-
tual property rights so vitally important
to the success and stability of our new
country that these rights were written
into the Constitution.
In 2009, 224 years after the Consti-

tution was adopted, more U.S. patent
applications were filed by foreign appli-
cants than by domestic applicants for the
first time in history.
Should allowance rates be the same for

foreign and domestic applicants, more
than half of the new technologies covered
by the applications filed in 2009 will be
owned by foreign entities who could ex-
clude the use of these technologies from
domestic U.S. companies and consumers.
This is precisely why some countries —

not including the U.S. — impose compul-
sorily licenses on patented technologies
that are not implemented. Absent com-
pulsorily licenses, such patent protected
technologies could be sold to U.S. con-
sumers only by their foreign owners,
with U.S. companies that wish to
compete needing to expend money to in-
novate and design around these protected
technologies.
In each of the last three years — in-

cluding 2008, in which there were more
domestic applicants than foreign appli-
cants — more U.S. patents were granted
on applications filed by foreign applicants
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than by domestic applicants. It is hard to
tell if these short time periods reflect the
beginning of trends that will continue,
and even harder to understand why al-
lowance rates favored foreign applicants
from 2008-10.
A breakdown and review of applications

by their technological fields might provide
some clues.
A review of which countries have been

and currently are filing U.S. patent appli-
cations provides some insight into what
might be expected in the future.
Currently, the foreign counties from

which applicants filed the most U.S.
patent applications are (in their 2010

ranking order) Japan, Germany, South
Korea, Taiwan, Canada, France, United
Kingdom, Israel, Italy, Australia, Nether-
lands, Sweden and Switzerland. These
top filing countries and their rankings
have changed only marginally in the last
dozen years.
In 2009, when foreign applicants out-

numbered U.S. domestic applicants, the
annual percentage of the number of appli-
cations filed dropped for applicants from
Japan, Germany and Australia with only
applications form Australian applicants
falling more (below 7 percent) than the an-
nual drop from U.S. domestic applicants
(below 2.9 percent). Applicants from
France, United Kingdom, Netherlands
and Sweden had appreciable increases of
nearly 8 percent or greater.
In 2009, applicants from up-and-coming

countries India and the People’s Republic
of China (who were not historically in the
top-ranked countries for foreign appli-
cants) each increased their annual per-
centage of application filings, with India
having a modest increase of 8 percent and
China having a whopping increase of more
than 54.4 percent.

In 2010, the annual increase in U.S.
patents granted on applicants filed by
U.S. domestic applicants was 30.8 percent
as compared to an average annual in-
crease of 31.6 percent for all foreign ap-
plicants. The increase in both the number
of applications filed and the number of
patents granted to foreign applicants
compounds what could potentially be an
increasing disparity between domestic
and foreign applicants.
Compared to U.S. domestic applicants’

2010 annual patent grant increase of
30.8 percent, the 2010 annual grant in-
crease for applicants from India and Chi-
na nearly doubled to more than 57 per-

cent for applicants from India and more
than 60 percent for applicants from Chi-
na. French, Swedish and Australian ap-
plicants each had a 2010 grant increase of
more than 40 percent, or about 10 percent
greater than the U.S. domestic applicant
average. Only four of the 13 countries list-
ed above had a 2010 annual patent grant
increase that was lower than that of U.S.
domestic applicants.
When foreign applicants as a whole are

filing more U.S. patent applications than
U.S. domestic applicants, and foreign ap-
plicants as a whole are getting a greater
annual percentage of patent applications
allowed compared to U.S. domestic appli-
cants, U.S. companies should be alarmed.
And, when individual countries show

a pattern of increasing their filings and are
experiencing disproportionally large annu-
al allowance percentages compared to their
U.S. competitors, their U.S. counterparts
should take notice and monitor the techni-
cal innovations that are taking place.
Patents favor innovation and the devel-

opment of new technologies, and as such,
serve the general public by stimulating
the advancement of new consumer prod-

ucts and services. On the other hand, to
reward inventor/applicants over the limit-
ed term of a granted patent, patents elim-
inate competition from substantially iden-
tical products and services being produced
and sold until the patents expire, which is
more often after a product’s life cycle.
Patents reward inventor/applicants; they

do not protect companies that consciously
chose not to innovate or to protect their in-
ventions by filing and obtaining patent
protection. Such companies are left to com-
pete head-to-head with any competitor that
comes along, absent protection that might
be afforded by non-patent forms of intellec-
tual properly such as trade secrets, trade
dress and trademarks.
As a consequence of the expansion of the

global market, the basis for competition has
and is continuing to move from competing
solely on price to competing on patent rights.
Years ago, many U.S. companies found

that without securing patent or other in-
tellectual property rights, they were pow-
erless to prevent direct competition from
aggressive offshore competitors who often
merely copied their products and offered
them to consumers at lower prices.
To thwart such competition, U.S. com-

panies began protecting their products
with patents. Typically, such U.S. compa-
nies focused on patent protecting im-
provements on core product lines, with
the immediate goal of protecting against
the cycle of having competitors copy and
sell their products.
The competitors that U.S. companies

face today have learned to both innovate
and protect their inventions with patent
rights. Thus, changing their business
plans to include both offensive and defen-
sive strategies.
Competition is not going to go away. It

will continue to evolve. The statistics not-
ed above should serve as a wake-up call or
a call-to-arms for U.S. companies that are
concerned about their futures, losing their
competitive edge and the tentative future
of innovation in America.
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