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Intellectual Property

Budget Diversion, Lack of Experienced 
Examiners, Hobble the USPTO 
Innovators Pay the Price
By Michael Gzybowski and Bradley L. Smith 



Intellectual Property

trend remains solidly up, in part because 
in an increasingly global economy, the 
U.S. market is highly coveted.

To address the flood of applications the 
USPTO has hired thousands of new patent 
examiners. Since 2003, the number has in-
creased from about 4,000 to nearly 7,000, 
but the backlog continues to grow. 

Meanwhile the new examiners create 
a host of new problems. The USPTO’s 
new facility in Virginia is at full capacity 
with just over 4000 examiners, so the 
patent office has allowed experienced ex-
aminers to work from home. This means 

that with fewer experienced examiners 
physically present, many new examiners 
lack access to mentors, and the training 
program is compromised.

The problem is not lack of money. Un-
like other federal agencies, the patent office 
supports itself. Indeed, it collects more in 
user fees than Congress allows it to spend. 
Essentially, Congress imposes excessive fees 
on innovators to support its appetite for 
higher government spending elsewhere. 

This diversion of fees has grown worse 
since the April, 2011, budget deal between 
Congress and the Administration, osten-
sibly to avoid a government shutdown. 
As part of that arrangement, the USPTO’s 
budget was cut by nearly five percent, 
meaning that agency must turn over an 
additional $100 million of the fees it col-
lects from innovators to the U.S. Treasury. 

T he ever-increasing backlog of 
patent applications is getting at-
tention from inventors, the patent 

bar, and the U.S. Patent and Trademark 
Office (USPTO) itself. 

Prior to 2003, average pendency (time 
from application filing date to patent 
being granted) never exceeded about 25 
months. Today, pendency has risen to ap-
proximately 35 months, and it continues 
to increase. Recent action by Congress 
is likely to exacerbate the problem, at 
least in the short term, and the long term 
outlook is no better.

Seven years ago, when the backlog of 
applications was only about half the cur-
rent level, the head of the USPTO stated 
that if the backlog ballooned further the 
effect on innovation would be chilling. 
The backlog got worse, and the prediction 
proved accurate. These delays weigh heav-
ily on the U.S. economy and business, be-
cause innovation drives economic growth. 
As USPTO Director David Kappos has 
accurately observed, the backlog “repre-
sents innovations trapped in this agency 
that otherwise could be creating jobs.” 

The backlog is simple mathematics. 
Applications are being filed faster than 
dispositions are being generated, and 
absent radical changes in our patent laws, 
there is little chance the rate of patent 
filings will decrease significantly. Filings 
have nearly tripled since 1990, and the 

That $100 million claw-back has 
forced USPTO chief David Kappos to 
suspend new hiring, eliminate overtime, 
stop non-mandatory examiner training, 
and postpone opening any regional pat-
ent examination offices. These measures 
will almost certainly lead to further 
delays in examination and disposition of 
patent applications.

Longer term, USPTO itself has con-
ceded that it cannot hire its way out of the 
backlog and pendency problems, so in ad-
dition to hiring additional examiners it has 
developed a number of pilot programs. 
At least one of these programs, a new 
“Track One” expedited patent examina-
tion initiative, was suspended before it 
was even launched as a result of the April 
budget deal. To date, the results of other 
new USPTO programs intended to reduce 
application pendency are inconclusive.

One significant factor affecting 
pendency and examination quality ap-
pears to be examiner attrition. Consider 
that since the year 2000 the number 
of examiners has risen faster than the 
number of applications, and the number 

of applications filed per examiner has 
declined significantly. Nonetheless, since 
2006, the backlog of applications per 
examiner has only moderated slightly. 
This is because the USPTO is losing its 
most experienced examiners. 

In a comprehensive study in 2007, the 
U.S. Government Accountability Office 
(GAO) concluded that 33 percent of new 
examiners leave the USPTO within one 
year of being hired, and nearly 70 percent 
of examiners leave within five years.

Other turnover statistics paint a grim 
picture. On average, the USPTO loses six 
examiners for every ten it hires. In some 
years, hiring has not kept up with examiner 
departures. Even this statistic understates 
the problem, as presumably it is the most 
experienced examiners who are leaving.

The GAO study reported that examin-
ers require four to six years of on-the-
job experience before they become fully 
proficient in conducting patent application 

The backlog “represents innovations trapped in  

this agency that otherwise could be creating jobs,”  

said USPTO Director David Kappos. 

The departure of expe-

rienced examiners has a 

huge effect on efficiency.
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reviews. The departure of experienced ex-
aminers thus has a huge effect on efficiency. 
Actually, the shift to a newer, less experi-
enced examining corps has had little effect 
on pendency but has substantially impacted 
the quality of examination. It is distress-
ingly common to hear patent practitioners 
complain of newer examiners struggling 
at times to understand and apply anything 
more than the most fundamental patent 
concepts and principles.

In 1981, U.S. News and World Report 
stated, “The U.S. patent process is so 
sluggish, outdated 
and undependable 
that it is contribut-
ing to the decline 
of innovation in 
America.” That 
prompted the 
USPTO to imple-
ment a successful 
user fee program, 
hire more examin-
ers and train its 
new examiners to 
clear the backlog. 
The mantra was 
“19 [months] by ‘89,” with USPTO fund-
ing being tied to a reduction in pendency. 
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One of the authors of this article was 
an examiner in the 1980s and can attest 
that morale was relatively good and 
nearly everyone at the USPTO was dedi-
cated to reducing pendency. By 1989, the 
USPTO had succeeded in reducing patent 
pendency to 18 months and was widely 
credited as being the fastest and most 
economical issuer of patents in the world.

Those glory days are past and the 
worst is likely ahead. An increasing 
number of examiners who were hired and 
trained after 1981, and who were respon-

sible for success-
fully reducing the 
pendency in 1989, 
are or soon will be 
eligible for early 
retirement. The ex-
aminers refer to this 
group as the “core” 
group, or simply 
“old examiners” 
– those who spent 
twenty-plus years in 
the USPTO as exam-
iners and have by far 
the most experience. 

As the core group retires there will be even 
fewer mentors available, and likely more 

Unlike other federal 

agencies, the patent  

office supports itself, but 

Congress has diverted 

fees from innovators to 

support government 

spending elsewhere.

problems with morale as the younger 
more inexperienced examiners struggle to 
address the growing backlog.

There are no easy solutions to the  
problems of staffing and pendency,  
but clearly the USPTO must revive its 
examiner corps. A necessary first step  
is for Congress to stop diverting USPTO 
fees in order to fund unrelated govern-
ment spending. ■

Number of examiners 1990-2000 estimated using data separately provided to the authors by USPTO.
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